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The Villagc incurred somc $30,000,000 in long-term debt in ord€r to

linancc construction of a new wastcwatcr tr€atment plant to replace an older

and smaller facility. The old plant serviced the Village as well as two r€sidential

subdivisions (Sewer Districts I and 2l in the Town of Goshen.

The scwer rents levied on thcse Districts have been based on a formula

set forth in dccades-old, written agreements €ntcred into be$reen these two

municipalities. A major component in that formula is the debt service

attributed to the origind trcatment plant and if 'necded'the debt scwice for an

'expanded or updated' facility.

After thc annual cost of the debt service for the new faciliry was factored

into the sewer rent formula, it is alleged that the sewer rents for at least somc

of the rcsidents of the Town's two Districts rose as much as four or five times

the previous year's a$essment. The Town immediately took issue with what it



bclicved had been the ncw formula's inclusion of several millions of dollars

expended by thc Village lor rcmoval of an otd landlill adjaccnt to thc sewer

plant site. ln responsc, the Town withheld part of the sewcr rcnts from thc

Village. ln addition, the Town now appears ready to contend that a ncw plant

was not'nccdcd,o or at least not onc the size and/or capaciw and / or quality

selected by the Villagc.

Not unexpcctcdly, the Village njected the Town's contcntions. Attcmpt$

at negotiations proved fruitlese, and, as morc fully set forth below, after thr:

Villagc sucd thc Town, the Town by Notice invokcd the binding arbitration

clausc sct forth in the agrcemcnts.

fleveral pre-hcaring conlerenccs were held bctween the undersigned

arbitmtor and counsel for the respectivc parties. Thc objective was to identiry

and limit the issues in the dispute as well as to attempt to fashion a stipulation

alr to relevart facts and pre-mark undisputed documentary cvidence. Howe,ver,

in responsc to indications from the Town that it would focus much of its

argumcnt on the wisdom of the Villagc's 'legislativc rlecision' finding thc 'necd'

to construct this particu laf new sewcr plant, the issue at the heart of the

parties'disputc, thc Village cha,llenged the authority of an arbitrator, indeed

any Court, to rwicw tiat decision and certain matters related thercto. ln turn,

the Town contendcd that the Villagc had waived the right to rais: this

arSumenl.
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Thc arbitratordir€cted the parties to brieftheir nespectivc positions, and

this matter proceeded as if the Village had movcd to dismiss the Town's

. contcntions in this regard pursuant to CPLR 321 l{al(21 llack of subject matter

jurisdictionl.

g|[t|ra|'lr of &guEents

ln its Mcmorandum of l,aw and extensive (RepM Memo, thc Village

contends that the doctrine of'separation of powers" precludcs the Courts and

thereforc an arbitrator from reviewing 'lcgislative decisions" such as thosc

rclated to the Villagc Board's dccision to construct the ne$r s€wer plant.

Th€r€forc the Village argues that, because there is a strong'public policS/

against a Court reviewing 'legislaiive dete rminations," the Town is precluded

from offcring and the arbitrator from considering in this proceeding that

decision and related mattcrs. Thc Village a.lso questions whether the Town has

standing to raise ccrtain arguments, such as denial ofdue pfi,cess and €qual

protection on behalf of District residents.

The Town argues that the Village waived the right to rely upon the bar of

separation of powers or any public policy rheory by not raising thos€ defenses

bcfore the Court when it opposed the Town's motion to compel arbitration.

Bdgrould

The ViUage's under\dng Orange County Supreme Court complaint sets

forth a sraiglrt-forward, factual basis for judgment of $192,150.03 against the
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Town for the latter'g breach of two contracts. That sum rcprcsents unpaid

bdances due from the Town for waste reatment services provided in 2008 and

2OO9 W thc Village's sewer tneatment plant for processing thc wastewatcr from

the Town's Hambletonian Park {Sewer District f tl and Arcadia Hills {$pwcr

District #21 subdivisions.

Thc Town appcarcd in that action and this proceeding on behalf of the

Sewer Districts since the latter lack the capacity to sue or be sued (see

Andrews, htsatari, Brant, Shoemaker & Roberson P.C. u. Niaga C-aunty *uer

Disttict llo. I, et oI 7 | AD3d 137.1, 13751.

In tieu of answering the village's Complaint, the Town movcd in the

Villagel Orange County Supreme Court action pursuant of CPLR 7503(af for a

stay of the village's contract action and for an order compelling the viUage to

arbitrate. Eloth the lgEO (Disrict f ll and 1985 (District f2l contracts between

these municipalities contajned a provision authorizing either party to submit

'any disptte or qrestion of inlerpretation" ta binding arbitrohbn- Thc Village

opposed thc Town's application to the Court only on the ground that, since

each contract specifically named the Commissioner of the Department of

Health of the County of Orange as the sole arbitrator and since the

C.ommissioner declined to so act,r the arbitration provision was no longer

I Thi Coruissionar indicatad by lettcr of March 10, 2OlO that shG 'Eust Eapcctfully decline
to involvc Eys.U in contractual dilputes bctuccn trc Tourn and Villagc, ronc ofvhich involvc
lcgal issuca lttridr Dey b. lnorl appropriatcly rcolvcd by an attoracy or cxpcticnccd mcdiator
or aftitratot."



viable. Thc Vitlagc now argues that it raised no other objection in the Court

bccause the Town until that time had not formally objcct€d to its'legislative

determination' that there had been a'need' to build a'new plant.'

B1r Decision/Order dated October 18, 2010, the Hon. Elaine Slobod,

J.S.C., concluded that the contracts did not make the Commissioner

indispensable to the Town's right to compel atbitration. Therefore, the parties

w€re dirccted to agree upon a replaccment arbitrator. {See CPLR 75O4)

In initial documents exchanged between these municipalities, the Town

alleged only that it was questioning the 'accuracy and coffectness of the

Village's invoices' {Arbitration Demand of 9/ l0/ l0l. ln addition, on March 27,

20O9, when it returned only pa.rtiat payments (approximately 72.87o| to the

Village for both Districts'2008 bills, the Town indicated on each of two

vouchers that:

Thir chalgc is in revic\rF-Wc are withholding S41,844.65 lbr
Dierrict ttb and 359,046.74 for District f,2b 20OB biltsl untit thc
rcvicw is complcte, at which timc morc adjud.urents may bc
madc.

On February I l, 20l0 the Town made part paJrment of approximately

76.50/o of the Village's 2009 invoices (less 2OOE balances and penaltyl by

withholding $32,309.60 for District f I and S4 I,480.86 for District f 2.

By letter to the Village's mayor on February 12, 2010 thc Town's

Supcnisor referenced a'disagreement...as to how lthe 2008 and 20O91 sewer
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charges are ca.lculated...' and recommended arbitration. Since discussions

betureen the municipalities were not productive, on July 12,2OlO the Village

commenced the aforementioned breach of contract action.

For more than a quarter ccntury there apparently had been no problems

of any moment be tween the Village and the Town with respect to the Districts'

payments for utilization of the Village's sewer plant. Each year the Town, which

has no municipal sewer plant of its own, would collect quartcrly sewer rents

from the 163 current residcntia.l parcels sen iced in Hambletonian Park and

264 residential parcels in Arcadia Hills. The ,unount was based on a yearly

estimate provided by tne Village which used the following formula set fotth in

paragraph I ofthe l98O and 1985 agreements;

l(4...Thc total tlo\r' mcasurcd by thc District Deter for a 12 montlr
pcriod, bci'g rhc Villagc 6scal ycar divided by total oow into rhe Village
sctpage tneatment plant ti.ocs thc total costs of thc opcration,
maintcnance, debt satvice attributablc to thc Villasc tnatncnt plant as
orcsentlv ercistirq or mav bc needed m be er?.rnded or upraradcd during
thc tcrm of this contract, administration and r€lated costs of the Village
trcataent plant as ptescnUy ersistinS or as ltay bc ncedcd to bc
cxoandcd or uoaaded during thc tcrm of this contract, lcss any paid
contributions tol,ard operation and maintenance or capital cxpcnditurcs
at the plant receivcd from any govcrruacnt entity to bc crcdited during
the Villagc fscal year whcn r€csivcd plus a I g% curcharge.
(b) ln the cvcnt the Villale undertakes anv capital irnprroveEent proiect to
thc scq,Br facilitv the Town shall orily bc rcsponsible for its shas of costs
oursuant to thc formula established in oarasaoh 4lal...lemphasis
providcd--Note: paragraph (b) appcars only in the conEact wil}r Arcadia
Hius.l

A problem arose only after the Village Board, which in 2003 had decided

to construct an entirely new wastewater treatment plant, inserted the d€bt

service costs for this new facility in the above formula to calculate the District's.



2008 and 2009 sewer charges. lt appea.rs that the Village Board opted to

finance the construction of this new facility by long-term linancing to be paid

for solely from sewer rents.2 The end result of this financing decision and the

focus of the unfortunate acrimony between these two municipal boards is that

the s€wer rents for some of the District residents dlegedly have increascd four-

or live-fold, lThe arbirator notes that newspaper coverage of recent Villag3

public meetings report that the quarterly sewer rents for Villagc residents have

risen from $7o to $170.1

As indicated, the Town has contended in preliminary confcrences, then

in a detailed opening statement in this proceeding madc by its Supenisor on

March 22,201l, fiollowed up by its attorney's pre-arbitration Memorandum of

Law, that a new facility of the quality and/or sizc and/or capacity which the

Villagc constructed was'not needed.'The Tourn in its opening prcsentations

and memo also questioned whether significant unrelated expenses which were

at best only incidentally connected to the new facility, and perhaps

unnecesssrily incurred in the first instance, had also been folded into the debt

service component and thus passed on to the Districts. lt a.lso appears that the

Town is prepared to atgue (Bloomficld, T35l that since the contract only allows

for passing on the costs for "debt service attributable to...needed' e4tansiorl"s or

upgrades, the Village had absolutely no right under the contracts to include

2 At one tiDG thc prtfcrrcd ntctlod of r€tiritg such debt according to the State CoEpEoller waa
a combinatisn of $$cr rcnts afid special bcnefit asscssments (sec Op. Statc CoBpt. 325
llessl).



any <tebt sewicc cxpen$€s lor a new facility. As indicated, the Village's reply to

the Town's arguments and the re&son for this motion and dccision, is that the

Village Board's 2OO3 through 2OO7 decisions in this rcgard were lcgislative in

naturc and thcrcfore not subject to revicw by a Court or arbitrator.

Welrcr

An argument might be made that the Village could have deduced the

Town's spe-'cific '.fguments (lack of nced, no obligation for cost of 'new' facility,

etc.l from the aforementioned Notice of Claim, vouchcr comments, as well as

from written and personal exchanges with Town oflicials. The Town thercfore

suggests that by not addrcssing these issues in the Court proceeding, the

Village forfcitcd its right to makc the subject motion. However, such argumcnt

is besidc thc point because the Village has also raiscd dcfenses based on stnong

public policy issues, primarily the "separation of powcrs' doctrinc. Such

Constitutionally rclated issues go to the very jurisdiction of this forum. They

a.re always viable anrl cannot bc deemed to have been waived. (Sec lbrt

Jelfer*n &ation ?eachels rl.s.s h u. Brookhnue-Comsewogae Union Frce *hor,l

Dist 45 NY2d E98-8991.

Therefore, the general rule that a party waives any objection to the

arbitrator'c power unless it was ruiscd in the application beforc the Court does

not apply (Mutler of Silwrman P3enmor Cbats/ 6 | NY2d 299, 3O9; see Practice
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